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The NIHR reports that, where a member wishes to engage in such activities, an internal discussion
occurs and a decision is made by the governing body of the institution. Further, as it relates to staff,
the NIHR reports that relevant details relating to other such activities are made publicly available on
its website.

However, there do not appear to be additional provisions — in legislation, regulation, or another binding
administrative guideline — that provide further guidance on what types of activities constitute a conflict
of interest or the process by which a determination would be made about the existence of such a
conflict.

The SCA notes that the Paris Principles require an NHRI to be independent from government in its
structure, composition, decision-making and method of operation. The avoidance of conflicts of
interest protects the reputation, and the real and perceived independence of an NHRI.

The SCA encourages the NIHR to advocate for the development of further binding guidance with
respect to what constitutes a conflict of interest and the process by which a determination would be
made about the existence of such a conflict.

The SCA refers to Paris Principles B.2.

3. Adequate funding

The NIHR reported that the budget of the Institute is at the minimum necessary to carry out its mandate
and that, accordingly, it is required to prioritize a limited number of issues.

The SCA emphasizes that, to function effectively, an NHRI must be provided with an appropriate level
of funding in order to guarantee its independence and its ability to freely determine its priorities and
activities. It must also have the power to allocate funding according to its priorities. In particular,
adequate funding should, to a reasonable degree, ensure the gradual and progressive realisation of
the improvement of the NHRI’s operations and the fulfilment of its mandate, including the allocation
of a sufficient amount of resources for mandated activities.

The SCA encourages the NIHR to continue to advocate for adequate funding necessary to allow it to
address a broader range of priorities, including, for example, the rights of migrants and of the LGBTI
community.

The SCA refers to Paris Principle B.2, and to its General Observations 1.10 on ‘Adequate funding’.

3. DECISION (Art 14.1 of the GANHRI Statute)

3.1 Thailand: The National Human Rights Commission of Thailand (NHRCT)

Decision: The SCA decides that further consideration of the re-accreditation application of the
NHRCT will be deferred for 18 months (or three sessions).

The SCA notes the passage of the new Organic Law on the NHRCT in 2017. It welcomes the efforts
made by the NHRCT to address the previous recommendations made both through its advocacy in
relation to the new Law and in its activities in the period since its last review.

The SCA acknowledges the challenging context in which the NHRCT operates. It encourages the
NHRCT to continue its efforts to promote and protect all human rights, and to continue to strengthen
its institutional framework and effectiveness in line with the recommendations below.
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The NHRCT is encouraged to continue to actively engage with the OHCHR, GANHRI, the APF, other
NHRIs, as well as relevant stakeholders at international, regional and national levels, in particular, in
order to continue to strengthen its institutional framework and working methods.

The SCA notes with concern:

1. Independence

Section 26(4) of the Organic Act and Section 247(4) of the 2017 Constitution empower the NHRCT to
‘report correct facts without delay in case where there is an incorrect or unfair report on the human
rights situation in Thailand’.

From the information before it, the SCA understands that the NHRCT has exercised this function on
a number of occasions in response to reports from foreign governments and international civil society
organizations that were critical of the Government of Thailand. The SCA is concerned that this
function compromises the actual or perceived independence of the NHRCT.

It acknowledges that the NHRCT has taken up this matter with the National Assembly and encourages
the NHRCT to continue to advocate for the removal of this provision, to avoid any actual or perceived
impact on its independence.

The SCA refers to Paris Principles A.1, A.2, and A.3

2. Selection and appointment

The SCA acknowledges the amendments to the selection and appointment process which have been
included in the new Organic Law to provide for a clear, transparent and participatory process.

However, since the entry into force of the Law, the SCA understands that the appointment of a new
Commission has still not been completed. The SCA further understands that this resulted in a short
period in which the NHRCT was unable to make decisions with respect to complaints due to an
insufficient number of Commissioners, which resulted in a lack of quorum.

The SCA encourages the NHRCT to advocate for the conclusion of the appointment process in a
timely manner through a transparent and participatory process as outlined in the Law.

The SCA refers to Paris Principle B.1 and to its General Observation 1.8 on ‘Selection and
appointment of the decision-making body of NHRIs’.

3. Recommendations by NHRIs

The SCA had previously raised concerns about the NHRCT'’s effectiveness in addressing all human
rights issues in a timely manner. It acknowledges information received from the NHRCT in relation to
its activities and efforts to promote a range of human rights, by producing reports and statements, and
making recommendations to relevant authorities. This includes issuing press statements in relation
to the demonstrations in Thailand in 2020.

Annual, special and thematic reports of NHRIs serve to highlight key national human rights concerns
and provide the means by which these bodies can make recommendations to, and monitor respect
for human rights by public authorities.

An NHRI mandate should be interpreted in a broad, liberal and purposive manner to promote a
progressive definition of human rights which includes all rights set out in international, regional and
domestic instruments, including civil and political rights, as well as economic, social and cultural rights.
NHRIs are required to promote and ensure respect for all human rights, democratic principles, and
the strengthening of the rule of law in all circumstances, and without exception.
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The SCA encourages the NHRCT to expand upon its activities in relation to all human rights issues,
in particular monitoring the respect for the right to peaceful assembly and the protection of human
rights defenders in that context. It should ensure that it is utilising the full breadth of its mandate to
deal with these issues, including the formulation of recommendations that are in line with international
human rights standards. All statements and reports should be made publicly available, as this will
contribute to the credibility and independence of the institution, as well as promote its accessibility to
all people in Thailand.

In fulfilling its protection mandate, an NHRI must not only monitor, investigate and report on the human
rights situation in the country, it should also undertake rigorous and systematic follow-up activities to
promote and advocate for the implementation of its recommendations and findings, and the protection
of those whose rights were found to be violated.

Public authorities are encouraged to respond to recommendations from NHRIs in a timely manner,
and to provide detailed information on practical and systematic follow up action, as appropriate, to the
NHRI’'s recommendations.

The SCA encourages the NHRCT to conduct rigorous follow-up activities to ensure that public
authorities are aware of its recommendations, to encourage their implementation, and to monitor and
report on the extent to which they have been implemented.

Paris Principles A.1, A.2 and A.3, and to its General Observation and 1.6 on ‘Recommendations by
NHRIs’.

4. Quasi-judicial functions

The SCA has received information that there have been some significant delays in the NHRCT’s
handling of complaints.

The SCA acknowledges that the NHRCT reports that it has been taking steps to address this issue.
It encourages the institution to continue these efforts.

Where an NHRI has been provided with a mandate to receive and consider complaints alleging
violations of human rights, an NHRI should ensure that complaints are dealt with fairly, transparently,
efficiently, expeditiously, and with consistency. In order to do so, an NHRI should:

- ensure that its facilities, staff, and its practices and procedures, facilitate access by those who
allege their rights have been violated and their representatives; and

- ensure that its complaint-handling procedures are contained in written guidelines and that
these are publicly available.

Further, the NHRCT reports that it has been advocating for the expansion of its complaints handling
mandate to include the power to mediate disputes. The SCA notes that the recommendations
contained in the 2019 report of the Working Group on human rights on transnational corporations and
other business enterprises included this recommendation (A/HRC/41/43/Add.1). The NHRCT reports
that it would welcome such an amendment to its enabling legislation.

In fulfilling its complaint-handling mandate, it should be provided with the necessary functions and
powers to adequately fulfil this mandate. This may include the ability to seek an amicable and
confidential settlement of the complaint through an alternative redress process.

The SCA encourages the NHRCT to continue to advocate for the expansion of its complaint-handling
mandate to include the function to seek an amicable settlement to disputes through conciliation.
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The SCA refers to the Paris Principles’ ‘Additional principles concerning the status of commissions
with quasi-jurisdictional competence’ and to its General Observation 2.9 on ‘The quasi-judicial
competence of NHRIs (complaints handling)'.

3.2 Serbia: Protector of Citizens of Serbia (PCRS)

Decision: The SCA decides to defer the review of the PCRS to its second session of 2021.

The SCA acknowledges the work the PCRS has undertaken to promote and protect a range of human
rights. However, the SCA notes that it requires additional information from the PCRS about the specific
issues below.

The PCRS reports that draft amendments to its enabling law are supposed to be adopted in March
2021, which may address in whole or in part some of the issues of concern outlined below.

On these specific issues, during the telephone interview, the SCA asked the PCRS to respond to
concerns relating to the following areas:

- Information received from civil society organizations indicating that the 2017 selection and
appointment process for the Protector of Citizens lacked transparency and the involvement of
civil society;

- Information received from civil society organizations that the number of individual complaints
received by the PCRS has declined in recent years and that there have been delays in
processing individual complaints;

- The PCRS’s activities in relation to economic, social and cultural rights and information
received from civil society indicating that national authorities are less responsive to
recommendations concerning socio-economic rights;

- The PCRS’s approach to dealing with allegations of abuse by police authorities and information
received from civil society organizations that the number of visits carried out by the PCRS to
police stations has declined significantly in recent years; and

- The PCRS’s engagement and cooperation with civil society.

While the SCA acknowledges that the PCRS provided some information in relation to the above-
mentioned issues, it considers the responses insufficient. Therefore, the SCA encourages the PCRS
to take further action and provide documentation to demonstrate steps taken to address these issues.

The PCRS is encouraged to continue to actively engage with the OHCHR, GANHRI, ENNHRI, other
NHRIs, as well as relevant stakeholders at international, regional and national levels, in particular, in
order to continue strengthening their institutional framework and working methods.

The SCA decided to defer consideration of the PCRS on the following grounds. Accordingly,
the SCA encourages the PCRS to take the actions necessary to address these issues and to
provide further information and documentation, as required.

1. Selection and Appointment

Article 4 of the PCRS Law provides that the Protector of Citizens is appointed by the National
Assembly by a majority of votes following the final proposal submitted by the Committee for
Constitutional Issues of the National Assembly. Also, in accordance with the Law, each parliamentary
group in the National Assembly has the right to propose its candidate (or a joint candidate) to the
Committee. The Committee can decide to hold a session for all candidates to explain the way they
would discharge the mandate if appointed.

The SCA reiterates its 2015 concern that the process currently enshrined in the law is not sufficiently
participatory and transparent. In particular, it does not:
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G.0. 2.7 seiJ8un1sUimsvesan UuavSuYwevULaYF (Administrative regulation of NHRIs)
G.0. 2.8 MsUszifiuaaTuansuywevuwsisAfimihi dunalndesfuuaziinge Tasedued
(Assessing NHRIs as National Preventive and National Monitoring Mechanisms)
G.0. 2.9 $1un9RInaINITTRIENTUAVBLYWETULITE (M13dan1aiiesdeaien) (The quasi-

judicial competency of NHRIs (complaints-handling))
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1. Essential requirements of the Paris Principles

G.0.1.6 Recommendations by NHRIs

Annual, special and thematic reports of NHRIs serve to highlight key national human rights
concerns and provide a means by which these bodies can make recommendations to, and monitor
respect for, human rights by public authorities.

NHRIs, as part of their mandate to promote and protect human rights, should undertake follow up
action on recommendations contained in these reports and should publicize detailed information
on the measures taken or not taken by public authorities in implementing specific
recommendations or decisions.

In fulfilling its protection mandate, an NHRI must not only monitor, investigate and report on the
human rights situation in the country, it should also undertake rigorous and systematic follow up
activities to promote and advocate for the implementation on its recommendations and findings,
and the protection of those whose rights were found to have been violated.

Public authorities are encouraged to respond to recommendations from NHRIs in a timely manner,
and to provide detailed information on practical and systematic follow-up action, as appropriate,
to the NHRI’'s recommendations.

JUSTIFICATION

The Paris Principles are not only explicit in their direction that NHRIs have the responsibility to
make recommendations to public authorities on improving the national human rights situation, but
also that NHRIs ensure their recommendations are widely publicized. Specifically, section A.3(a)
of the Paris Principles requires NHRIs to “submit to the Government, Parliament and any other
competent body, [...] recommendations [...] on any matters concerning the promotion and
protection of human rights”, and enumerates the three areas that these recommendations shall
relate to:

1. The creation or amendment of any legislative or administrative provisions, including bills
and proposals;

2. Any situation of violation of human rights within a state;

3. Human rights in general and on more specific matters.

In prescribing its methods of operation, section C(c) of the Paris Principles requires NHRIs to, “...]

AT

publicize its opinions and recommendations”, “[...] directly or through any press organ [...].

Finally, section D(d) of the Principles, requires NHRIs with quasi-judicial competence, that is, with
the ability to hear and consider complaints, to: “makfe] recommendations to the competent
authorities, especially by proposing amendments or reforms of the laws, regulations and
administrative practices, especially if they have created the difficulties encountered by the persons
filing the petitions in order to assert their rights.”

The SCA is of the view that the three-fold reinforcement of the obligation to make and publicize
recommendations is indicative that the drafters of the Paris Principles considered that NHRIs
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would be more effective when provided with the authority to monitor the extent to which public
authorities follow their advice and recommendations. To give full effect to this principle, the SCA
encourages governments to respond to advice and requests from NHRIs, and to indicate, within
a reasonable time, how they have complied with their recommendations.

NHRIs should monitor the implementation of recommendations from annual and thematic reports,
inquiries and other complaint handling processes.

Excerpt from the Paris Principles

A) Competence and responsibilities —

3. A national institution shall, inter alia, have the following responsibilities:

(@)

To submit to the Government, Parliament and any other competent body, on an
advisory basis either at the request of the authorities concerned or through the
exercise of its power to hear a matter without higher referral, opinions,
recommendations, proposals and reports on any matters concerning the promotion

and protection of human rights; the national institution may decide to publicize

them; these opinions, recommendations, proposals and reports, as well as any
prerogative of the national institution, shall relate to the following areas:

(i)

(ii)
(i)

(iv)

Any legislative or administrative provisions, as well as provisions relating to
judicial organizations, intended to preserve and extend the protection of
human rights; in that connection, the national institution shall examine the
legislation and administrative provisions in force, as well as bills and
proposals, and shall make such recommendations as it deems appropriate
in order to ensure that these provisions conform to the fundamental
principles of human rights; it shall, if necessary, recommend the adoption
of new legislation, the amendment of legislation in force and the adoption
or amendment of administrative measures;

Any situation of violation of human rights which it decides to take up;

The preparation of reports on the national situation with regard to human
rights in general, and on more specific matters;

Drawing the attention of the Government to situations in any part of the
country where human rights are violated and making proposals to it for
initiatives to put an end to such situations and, where necessary, expressing
an opinion on the positions and reactions of the Government;

C) Methods of operation —

Within the framework of its operation, the national institution shall:

14



(c) Address public opinion directly or through any press organ, particularly in
order to publicize its opinions and recommendations;

D) Additional principles concerning the status of commissions with quasi-
jurisdictional competence —

A national institution may be authorized to hear and consider complaints and
petitions concerning individual situations. Cases may be brought before it by
individuals, their representatives, third parties, non-govermnmental organizations,
associations of trade unions or any other representative organizations. In such
circumstances, and without prejudice to the principles stated above concerning the
other powers of the commissions, the functions entrusted to them may be based
on the following principles:

(d) Making recommendations to the competent authorities, especially by
proposing amendments or reforms of the laws, regulations and
administrative practices, especially if they have created the difficulties
encountered by the persons filing the petitions in order to assert their rights.
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1. Essential requirements of the Paris Principles

G.0.1.8 Selection and appointment of the decision-making body of NHRIs

It is critically important to ensure the formalisation of a clear, transparent and participatory
selection and appointment process of the NHRI’s decision-making body in relevant legislation,
regulations or binding administrative guidelines, as appropriate. A process that promotes merit-
based selection and ensures pluralism is necessary to ensure the independence of, and public
confidence in, the senior leadership of an NHRI. Such a process should include requirements to:

a) Publicize vacancies broadly;

b) Maximize the number of potential candidates from a wide range of societal groups;

c) Promote broad consultation and/or participation in the application, screening, selection and
appointment process;

d) Assess applicants on the basis of pre-determined, objective and publicly available criteria; and
e) Select members to serve in their own individual capacity rather than on behalf of the
organization they represent.

JUSTIFICATION

Section B.1 of the Paris Principles specifies that: “The composition of the national institution and
the appointment of its members, whether by means of an election or otherwise, shall be
established in accordance with a procedure which affords all necessary guarantees to ensure the
pluralist representation of the social forces (of civilian society) involved in the promotion and
protection of human rights.”

Section B.1 further enumerates which groups may be included in this process. These are
“representatives of:

(@) Non-governmental organizations responsible for human rights and efforts to combat
racial discrimination, trade unions, concerned social and professional organizations,
for example, associations of lawyers, doctors, journalists and eminent scientists;

(b) Trends in philosophical or religious thought;

(c) Universities and qualified experts;

(d) Parliament;

(e) Government departments (if these are included, their representatives should
participate in the deliberations only in an advisory capacity).”

The SCA interprets the reference to an election or other like process, together with the reference
to broad participation, as requiring a clear, transparent, merit-based and participatory selection
and appointment process.

Such a process is fundamental in ensuring the independence and effectiveness of, and public
confidence in, the NHRI.

For this reason, it is important that the selection process be characterized by openness and

transparency. That is, it should be under the control of an independent and credible body and
involve open and fair consultation with NGOs and civil society. Not only is this a means of
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developing a good relationship with these bodies, but consideration of the expertise and
experience of NGOs and civil society is likely to result in an NHRI with greater public legitimacy.

Advertising vacancies broadly maximises the potential number of candidates, thereby promoting
pluralism.

Promoting broad consultation and participation in the application, screening, selection and
appointment process promotes transparency, pluralism and public confidence in the process, the
successful candidates and the NHRI.

The assessment of applicants on the basis of pre-determined, objective and publicly available
criteria promotes the merit-based appointment of candidates, limits the capacity for undue
interference in the selection process, and serves to ensure the appropriate management and
effectiveness of the NHRI.

Selecting members to serve in their own individual capacity rather than on behalf of the
organization they represent is likely to result in an independent and professional membership
body.

It is recommended that the selection and appointment process, bearing the hallmarks described

above, be formalized in relevant legislation, regulations or binding administrative guidelines, as
appropriate.

Excerpt from the Paris Principles

B) Composition and guarantees of independence and pluralism -

1. The composition of the national institution and the appointment of its members, whether
by means of an election or otherwise, shall be established in accordance with a procedure
which affords all necessary guarantees to ensure the pluralist representation of the social
forces (of civilian society) involved in the promotion and protection of human rights,
particularly by powers which will enable effective cooperation to be established with, or
through the presence of, representatives of:

(a) Non-governmental organizations responsible for human rights and efforts to
combat racial discrimination, trade unions, concerned social and professional
organizations, for example, associations of lawyers, doctors, journalists and
eminent scientists;

(b) Trends in philosophical or religious thought;

(c) Universities and qualified experts;

(d) Parliament;

(e) Government departments (if these are included, their representatives should
participate in the deliberations only in an advisory capacity).
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2. Practices that directly promote Paris Principles compliance

G.0.2.9 The quasi-judicial® competency of NHRIs (complaints-handling)

When an NHRI is provided with a mandate to receive, consider and/or resolve complaints
alleging violations of human rights, it should be provided with the necessary functions and
powers to adequately fulfil this mandate.

Depending on its mandate, such powers and functions might include:

o the ability to receive complaints against both public and private bodies in its
jurisdiction;

¢ the ability to receive complaints that are filed by persons on behalf of the alleged
victim(s), where consent is given;

e the ability to commence a complaint on its own initiative;

¢ the ability to investigate complaints, including the power to compel the production of
evidence and witnesses, and to visit places of deprivation of liberty;
the ability to protect complainants from retaliation for having filed a complaint;

o the ability to protect witnesses from retaliation for having provided evidence in relation
to a complaint;

¢ the ability to seek an amicable and confidential settlement of the complaint through
an alternative dispute resolution process;

o the ability to settle complaints through a binding determination;

o the ability to refer its findings to courts of law or specialized tribunals for adjudication;

¢ the ability to refer complaints falling beyond its jurisdiction or in a concurrent
jurisdiction to the appropriate decision-making body;

¢ the ability to seek enforcement through the court system of its decisions on the
resolution of complaints;

¢ the ability to follow up and monitor the implementation of its decisions on the
resolution of complaints; and

o the ability to refer its findings to government in situations where a complaint provides
evidence of a widespread or systematic violation of human rights.

In fulfilling its complaint-handling mandate, the NHRI should ensure that complaints are dealt
with fairly, transparently, efficiently, expeditiously, and with consistency. In order to do so, an
NHRI should:

e ensure that its facilities, staff, and its practices and procedures, facilitate access by
those who allege their rights have been violated and their representatives; and

e ensure that its complaint-handling procedures are contained in written guidelines, and
that these are publicly available.

JUSTIFICATION

3The term ‘quasi-jurisdictional competence’ as cited in the Paris Principles has been recognized
as a translation error. It is instead meant to be understood as ‘quasi-judicial competence’ and it
refers to a NHRI’s complaints-handling mandate and its related functions and powers.
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The Paris Principles do not require that an NHRI have the ability to receive complaints or petitions
from individuals or groups regarding the alleged violation of their human rights. However, where
it is provided with this mandate, the Paris Principles suggest that certain functions should be
considered (see excerpt below). In essence, NHRIs are expected to handle complaints fairly,
speedily and effectively through processes which are readily accessible to the public. NHRIs may
be empowered to carry out investigations into complaints and refer their findings to an appropriate
authority. NHRIs should have the authority to deal with bodies against which complaints are made
and may be authorised to seek compliance with its decisions through the judiciary.

Excerpt from the Paris Principles

‘Additional principles concerning the status of commissions with quasi-
jurisdictional competence’

A national institution may be authorized to hear and consider complaints and petitions
concerning individual situations. Cases may be brought before it by individuals, their
representatives, thirds parties, non-governmental organizations, associations of trade
unions or any other representative organizations. In such circumstances, and without
prejudice to the principles stated above conceming the other powers of the commissions,
the functions entrusted to them may be based on the following principles:

(a) Seeking an amicable settlement through conciliation or, within the limits prescribed by
the law, through binding decisions or, where necessary, on the basis of confidentiality;

(b) Informing the party who filed the petition of his rights, in particular the remedies
available to him, and promoting his access to them;

(c) Hearing any complaints or petitions or transmitting them to any other competent
authority within the limits prescribed by the law;

(d) Making recommendations to the competent authorities, especially by proposing
amendments or reforms of the laws, regulations and administrative practices,
especially if they have created the difficulties encountered by the persons filing the
petitions in order to assert their rights.

*kk

Geneva, February 2018
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